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~ FEDERAL ELECTION COMMISSION _. E“S"‘\“E
o 999 E Street, N.W. s :
- 'Washington, D.C. 20463 ' )
: _ FIRST GENERAL COUNSEL'S REPORT

MUR: 5125,

DATE COMPLAINT FILED October 25, 2000

DATE OF NOTIFICATION: ‘November 1, 2000
- DATE ACTIVATED: March 9, 2001.

. EXPIRATION-OF STATUTE OF
LIMITATIONS September 16, 2005

COMPLAINANT:  Donald F. McGahn II, General Counsel . :
: ' of the National Republican Congressronal Commrttee

RESPONDENTS: Dr. Paul E. Perry
o ' Paul Perry for Congress .
and Jay Ziemer, as Treasurer .
Indiana Medical Political Action Committee
- and Barry Glazer, M.D., as Treasurer .
- Indiana Democratic Coordinated Campaign Committee
and Dennis' M. Charles, as Treasurer

* RELEVANTSTATUTES: . 2USC.§441a

a3

2USC. § 441f
| DR .ll_(..?.IT.R._§l-.l0.6.. | g g
INTERNAL REPORTS _CHECKIED: FEC Reports and Indices . ' En, §§§r’h’
FEDERAL AGENCIES CH_Er:KED:'- © None. 3 §§E§
L G'ENER'ATIIONI or? MATTER ;U | E=S=§

Thls matter was generated by a comiplaint ﬁled by Donald F. McGahn I, Geneﬁl Counsel

of the Natlonal Republican Congressronal Commrttee, who alleged that Dr. Paul E Perry and

Paul Perry for Congress dollaborated wrth Indlana Medical Polmcal Action Committee .
( IMPAC") to launder a $10,000 contribution through Indlana Democratic Party (“IDP“) in .-

vrolatnon of 11C. F R. § 1 10. 6 and other electlon laws
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- First General Counsel’s Report

Th1s Ofﬁce recewed responses ﬁ'om all respondents who are represented by separate

counsel or are unrepresented

IL  FACTUAL AND LEGAL ANALYSIS

o A. Complaint

Based on the affidavit of Dr. Robert Walker, who attended a September 16, 2000 annual

. IMPAC Board of Dlrectors meetmg, the complairit alleges that IMPAC agreed wrth Dr. Perry to '

laundér a $10 000 contnbutlon to his congressronal campaign through IDP.! Inthe afﬂdavrt

_ whrch was attached to the complamt, Dr. Walker stated that Dr Perry was at the meeting and

thanked the group for its prior $5,000 contnbutnon to his campaign. According to Dr. Walker’s
afﬁdavit m'embers,of the gr'oup acknowledged that IMPAC could not give Dr. l’erry any more -
money because of federal regulations, so they passed a motion to make an addltlonal $10 000 -

contnbutlon through IDP. The plan was to make the contnbutxon in a way that would make it

. .clear that it was for the benefit of Dr. Perry s campaign - IMPAC would draﬁ d check for

$10, 000 to lDP and gwe that check to Dr. Perry to delwer personally to lDP .thereby srgnalmg

that the money was mtended for his campaign. As further evrdence that the contnbutlon was .

improper, Dr Walker also clalmed in his afﬁdavrt that the chauman of the meeting mstructed all

persons present not to remove any of the matenals that had been dlslnbuted at the meetmg
Accordmg to Dr. Walker s afﬁdawt, he later conﬁnned hls account of the meetmg wrth another

attendee, Betty WolvertOn

! According to avarlable information, IMPAC is-a non-partisan pohtlcal action committee made up of physician
members of the Indiana State Medical Association. 'I‘he Commission’ s records show that IMPAC has been

reglsteredas a political committee since ‘at least 1975.

2 The complamt did not include an affidavit or. declaratron from Ms. Wolverton.
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. B _ Respouses
1;. tndiana Democratic Party .
In its response to the complamt IDP acknowledges recelpt of the $10,000 contnbutlon
but denies recelvmg any instructions from IMPAC lDP also demes that it made any

expendrture on behalf of any candrdate at the request of IMPAC Based on an afﬁdavrt from its

-. Finance Dlrector, Trm Henderson, who had authonty to deposit contnbutrons and to authorize

- and dlsburse expendltures on its behalf, IDP pomts out that the confribution arrived i ina Federal

Express (¢ ‘FedEx ") package on September 21, 2000 and was not accompamed by any mstructron,

: desrgnatron, encumbrance or any other type of correspondence Accordmg to lDP’s response

the check had the notatlon “conlnbutlon written in the memo line and had no reference to

Dr. Perry Accordmg to IDP, the check was deposrted 1nto its nonfederal account, since the ~

-check exceeded the $5,000 federal contnbutron limit and’ Mr Henderson d1d not know whether

- lMPAC was a federal political committee.

lDP acknowledged that it made two coordmated party expendrtures on behalf of

Dr Perry s campargn aﬁer receipt of the contribution. It asserts that those expendrtures were

3 The complamt identified Indiana Demoerauc Ooordmated Campargn Committee (“IDCCC' ) as the recipient of
-the $10,000 contribution, and this Office sent notice of the complaint to IDCCC as a respondent. IDP responded to

the complaint-on behalf of IDCCC, which does not appear on record as a separate entity. Review of the State of
Indiana’s campaign finance website shows that the $10, 000 contribution was received by Indiana Democratic State
Central Committee (“IDSCC”), a nonfederal account of IDP, on September 21, 2000 Accordrngly, all references to
IDP mﬂusreport :nclude IDCCC and IDSCC. . : '

‘ DP drd not provrde any documents regarding the FedEx delivery.

3. Counsel provided a copy of the check dated September 18, 2000 and the deposxt ticket. The check was made out

'totbelDOCCandshowednoapparentdesrgnauontoDr Perry’s campaign.
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made in connection with a statewide, pre-defined get-out-the-vote plan that was designed at the

2 outset of the general election. Accordmg to Mr. Henderson’s affidavit, one of the expendihrres
3 was made on October 3 i, 2000 in the amount of 53,795.90; the orher expenditure was made on
- 4 - November 3, 2000 in the amount of $104.00. According' to Mr Honderson, both expenditures
5 were mado in connéction with r_nulticandidate phone banks on behalf 6f fedoral _and nonfederal ..
6 candidates in Indiana, as part of IDP’s statewide get-out-the-vote program pursirant to 2 US.C.
7 § 441a(d). Commission records show that the expend.i'tures were reported on S_chedrrle F of the
"8 2000 Post-Election Report of the Indiana Democratic Congréssional Vic'tory .Com.mitte'e, a
federal account of IDP.® Furthermore, according to IDP, even if IMPAC had interided that IDP
10 “funnel” funds to Dr. Perryl"s .oampaign, IDP could not do so since it oreviously had corrtributed
the $5,000 legal maximum to Dr. Perry’s campaign on August 7, 2000.” Finally, IDP asserts that: |
) .since the § 10,000 conrribution was deposrted irito its- nonfederal account,'_it could not hqvo been
expended, diroc_tly or indirectly, on behélr‘ of Dr. Perry’s campaign. .Therefore, IDP asserts that
14_ | there is no w.riolation of election laws, and.tliat the éommission should dismiss the complaint and
15 tqko no fl_rrther action.

S However, the report shows the October 31, 2000 expendlture as $3,735.90 not $3, 795. 90 as stated in
Mr Henderson’s affidavit. :

7 The $5,000 disbursement was disclosed at Schedule B of the 2000 October Quarterly Report, of IDP’s Indiana
Democratic Congressional Victory Committee. The contribution was also disclosed in Dr. Perry campaign’s 2000
October Quarterly Report, Schedule A. However, the contribution was reported by the campaign as being recewed
on August 30, 2000, not on August 7, 2000, as suted in IDP’s response.
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2. IMPAC

- Inits response, lMPAC acknowledges makrng the $10 000 contribution but denies the

allegatlons in the complamt 8 Counsel for IMPAC denies any discussion of a desire or plan to
: clrcumvent federal election laws or to earmark any ﬁ.mds through IDP for Dr Perry’s campargn
) 'Counsel emphasnzes IMPAC’s non-partlsan nature and noted that it also ‘made an 1dent1cal

: $10 ,000 contnbutron to the Indiana Senate Repubhcan Campaign Committee at the September

16, 2000 meetmg Further, counsel provided a copy of the mmutes of the meeting and pomts

out that IMPAC approved contributions to other federal and state candidates, both Repubhcan

" and Dernocratic, at the meeting,‘q. Counsel asserts that there was never any discussion. before,

during, or after thq meetih_g of éarmarking the contribut_ion_ in any way. Counsel also asserts that

the cor_nplaint has provided no evidence to the contrary, noting that Dr. Perry had leﬁ the meeting.

'before IMPAC approvedjts.conﬁbutibns to the various federal_and state candidat_es: Regardmg

“the complaint’s suggestion of some impropriety from IMPAC’s .instruction not to remove .

’ IMPAC's 2000 October Quarterly Report, Schedule B, shows a $lO 000 contnbutlon to the IDCCC on
September 18,2000.

* IMPAC's 2000 October Quarterly Report, ‘Schedule B, shows the additional $10,000 contribunon to the Stnte
Republican Party on September 20, 2000. However, the recipient committee appears as the “Senate Majorlty

" Campaign,” not the “Indiana Senate Republican Campalgn Committee” as stated in IMPAC’s response to the . .
. complaint. As with the ‘contribution to the IDCCC, review of the State of Indiana’s campaign finance website shows _ -

receipt of the $10,000 contribution by the Senate Majonty Campalgn committee. That committec reported recelpt of
the contribution on Octoher 11, 2000. ' ) )

.19 DMPAC's2000 October Quarterly Report, Schedule B shows the contributions to state candidates. The fedeml
.confributions appear on the 2000 October Quarterly Report, Schedule B, of American Medical Association Political

Action Committee (“AMPAC"), an affiliated committee. According to IMPAC's Statement of Organization on file
with the Commission, it is affiliated with AMPAC through a conciliatory agreemient. AMPAC also appears on
Commission indices as a connected organization to IMPAC. Commission records further show that on November
15, 1979 AMPAC entered into a conciliation agreement with the Commission, in which it was agreed that the state

" inedical PACs and AMPAC are, in the aggregate, limiféd to $5,000 contribution to each federal candidate for each

election to federal office. As a result, all federal contributions are made through AMPAC, See MUR 253; gt al,
IMPAC'’s prior'$5,000 contribution to Dr. Perry’s campaign on May 22, 2000 was disclosed in AMPAC’s 2000 June

" Quarterly Report, Schedule B. Accordmg to Commission records, neither IMPAC nor AMPAC made federal
contn'bunons to IDP during the 2000 election cycle
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materials ﬁ'om the meeting room, counsel points out that it is customary for IMPAC to limit the
interitional or inadvertent distribution of sensitive legislative reports. Counsel also assailed

Dr. Walker’s affidavit as unr'eliable regarding its reference to conversations with Betty'

s Wolverton asserting that Dr. Walker s account of the conversatrons were unsubstantlated

unvenﬁable and clearly hearsay I Counsel also rerterated that the IMPAC contnbutron was
deposnted info lDP's nonfederal account and was unavailable to Dr. Perry 5 campalgn Fmally,
counsel mcorporated thie response of IDP into IMPAC’s response and requests that tlus matter be
dismissed. i |
. 3 Dr. Perry and Paul Per"ry for. Congress
In his response to the complaint on behalf of himself and his campaign, Dr. Perry
acknowledges attendmg the September 16, 2000 IMPAC meeting, but demes any attempt to

conceal, subvert, or otherwise clrcumvent federal carnpalgn_contnbutlon lnmts. He denies that

' there was"a'ny discussion about nassing through contributions to his campaign.'? Rather, he

asserts that he requested that IMPAC make a financial contnbutlon to IDP on behalf of the

statewrde coordmated campaxgn He states that, as a- congressronal candrdate, he ass1sted in

raising money -fo_r IDP so that the Governor’s re-election campalgn and the congressronal races

-could coordinate some of their campaign field _etfforts." In support of his position, Dr. Perry also

"' IMPAC provided concurring affidavits from two individuals who attended the tieetirig, Dr. Stephen Tharp and
" Dr. Barney Maynard, to counter Dr. Walker’s affidavit in the complaint. Both affidavits confirmed the affiants’.

attendance at the meeting, advised that Dr. Perry had left the meeting prior to IMPAC’s approval of the instant. °
contribution, supported IMPAC's assertions concerning its nonpartisan contributions; and corroborated IMPAC's
denial of a scheme to circumvent the contribution lumts .

+ 2 Dr Perry did not speerﬁcally address IMPAC’s prior eonlnbuttons to his campaign; however, his campaign -

dlselosed receipt of the $5,000 contribution from AMPAC in its 2000 July Quarterly Report, Schedule A..

**  Dr. Perry stated that he requested the contributior at issuc on behalf of Il_)P's statewide Coordinated Campaign.
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'pomted out that the contnbutron was placed in IDP"s nonfedéral account and therefore was

| unavailable to h1s campargn, and that IMPAC made a similar $10 000 contribution to the State

Republlcan Party. He further asserts that the complamt was purely partisan, noting that

Dr Walker is a Repubhcan closely assoclated w1th the campaign of Dr. Perry’s opponent John

" Hostettler, the Republlcan mcumbent Fmally, Dr. Pen'y offers to cooperate with the

- Commission in resolving tlus matter.

" C. Law

- Th_e Federal Election Campaign Act of 1971, as arnended ("the Act") provides that no

' mu_ltica'ndldate political committee shall make contributions to any candidate and his. authorized

political committee with resp'ect to any election for Federal office which, in the ag'gregate, exceed

$5, 000 2 US.C. § 441a(a)(2)(A) The Act also provrdes that, for purposes of the lnmtatlons

: 'unposed by this section, all contributions made by a person, erther dlrectly or mdlrectly, on’
behalf ofa partrcular candldate, including contributions whxch are in any way earmarked or

: otherwnse drrected through an mtermedlary or conduit to such candldate shall be treated as

ntnbutlons from such person to such candidate. 2 U. S C. § 441a(a)(8), See also, M1 C F. R
§ 110.6(a). .The mtermedrary or conduit shall report the ongmal source and the mtended
recrprent of such contnbutlon to the Commlssron and to the mtended recrprent Id

- The Commrsron regulatlons defirie "earmarked" to mean a desrgnatlon, mstruction, or
'encumbrance whether dlrect or mdlrect express or lmphed oral or written, which results in all

or any part ofa contnbutlon or expendrture being made to, or expended on behalf of,a clearly

-ldentlﬁed candrdate oera candldate s authonzed committee. 11 C F.R. § 110. 6(b)(l) “Condult or

_mtermedr_ary" is defined as any person_ v_vho receives and forwards an earmarked contribution to a
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candidate or a candidate's authorized committee, except as provided otherwise. 11 C.FR.

.§ 110.60)(2).

The Act perrmts the national committee of a pohucal party and a State committee of a

: polltlcal party, including any subordmate comrmttee of a State comrmttee to make additional

. expendltures in connection with the general election campalgn of candidates for Federal ofﬂee

beyond those set forth in 2 U.S.C. § 441a(a), subjeet to certain hmrtatlons.“ 2US.C.
§ 441a(d)(1):
. The Act prov1des that no person shall make a contnbutron in the name e of another person

or knowmgly permit his name to be used to effect such a contnbutlon, and no person shall

knowmgly aecept a contnbutron made by.one person in the name of" another person. 2 U SC.

§ 441f. The Commnsston 8 regulatlons also provrde that no person shall knowingly help or assist. .
any person in makmg a contnbutlon in the name of another 11C. F R.§ 110 4(b)(1)(1u)
‘DL Analysls

To determine whether there i$ reason to believe that respondents violated the Act hased '.

on the co_mplaint, it must be shown that ttie $10,000 contribution at issue was earmarked for '

¥ These expenditures are called “coordinated party expenditures™ or “441a(d) expenditures” and are made on -

behalf of federal candidates. expenditure limits are based on a prescribed formula and are published by, the
Commission each clection year. See 2 U.S.C. § 441a(d)(3). See also, Federal Election Commission’s Campaign
Guide for Political Party Committees, August 1996, Chapter 4, at 16. In 2000, the coordinated party expenditure
limit for congressional candidates. was $33,780, except for candidates in states with only one congressnonal district.
See FEC Record, March 2000 at 14. A national or state party committee may assign-all or part of its expenditure
hmlts to another party connmttee ll CFR. §110. 7(a)(4) and § 110.7(c).
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'Dr. Perry 5 carnpatgn 15 Although the ava.llable information clearly establishes that the

contnbutlon was made it does not appear to show that the contnbutlon was earmarked for Dr.

Perry’s campaign. Other than the bare allegatlons in Dr. Walker's affidavit, the complamt does

not' show any designation, instruction; or encumbrance on the contribution.!® The documentary

* evidence also does not support complainant’s assertions. A copy of the contribution check

' provided by-responden_ts showed no apparent designation to a particular candidate or committee.

On the other hand, Respondents denied the eannarking allegations in the complaint and provtdéd
suvom aﬂ'idavits of two-other attendees disputing Dr Walker’s' account of the meeting. In |
partlcular, respondents denied that Dr Perry personally delivered the contnbutlon and asserted
that the contnbutron was dehvered by FedEx without any des1gnatton, mstructlon or
encumbrance as to its use.' | |

Even if the information showed that the contnbutron was mtended for Dr. Perry s

campatgn, it must also be shown.that all or part of the contnbutlon was actually used on behalf of

_h1m or hls campargn to constttute earmarkmg 11C. F R. § 110 6(b)(1) The available

mfonnatton does not appear to mdlcate such use. IDP-asserts, and its dlsclosure report shows,

that the $10,000 con'tnbut_ron was deposnted into lts nonfederal account. Considering that

" 19 . If earmarking can be established, it would implicate violations of 2 U.S.C. § 441a, and possibly § 441f. Based

on the disclosure reports, IDP does not appear to have exceeded its coordinated party expenditure limit of $33,780
for Di. Perry’s campaign and would not be in violation-of 2 U.S.C. § 441a(d). According to disclosure reports-on’

. file with the Commission, the national and state Democratic parties made a total of $39,236 in coordinated party
.expenditures on behalf of Dr. Perry’s general election campaign. As discussed in footnote 14 above, the combined

coordinated party expendlture limit for. national and state Démocratic parties was $67,560 ($33,780 x 2) for _
Di. Perry’s campaign. In this instance, the $39,236 combined total coordinated party expenditures on behalf of
Dr. Perry’s general election campaign consisted of the $3,839. 90 total expenditure by IDP and $35,396.11 by the
Democnmc Congresslonal Campaign Comnuttce, usmg a small portion of IDP’s limit.

16 Although Dr. Walker asserted in his affidavit that another attendee, Betty Wolverton. conﬁrmed his asserttops,

she did not provide an affidavit or declaration to this Ofﬁce

-Respondents did not provide documentatlon of the FedEx dehvery
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. deposit, IDP correctly asserts that it could not have used the contribution legnlly_ for Dr. Perry’s

campaign, even if it wanted to. "The available information does not show that any part of the

. contribution was used directly or indirec_tly from IDP’s nonfederal account on behalf of

- Dr. Perry’s campaign.

IDP acknowledges making two.coordinated party expénditures under 2 U.S.C. § 441a(d).
on behalf of Dr. Perry’s campaign after receipt of the contribution. IDP’s disclosure reports '

show federal coordinated party expenditures of $3,735.90 on October 31, 2000 and $104 on

November 3, 2000 to Dr. Perry 5 campargn According to IDP, the expendrtures to Dr Perry s

campargn were made in connectlon with a prior statewide get-out-the-vote “coordlnated

campaign’ plan, namely phone banks on behalf of multxple federal and nonfederal candldates

IDP pointed out that the expendrtures were rndependent of the $10,000 contribution and were not*

made at the request of IMPAC

The available: mformatron does not mdrcate that the coordmated party expendltures

resulted from, or were mﬂuenced by, IMPAC’s $10 000 contribution, and therefore, appears to

support IDP’s assertlon that the expendltures were independent of the con_tnbutlon. In lus
response.to the complamt Dr. Perry acknowledged requestmg the contribution from IMPAC for

IDP’s statewrde Coordmated Campaign, and the contnbutton check was made out accordmgly to

that endeavor. As noted prevrously, the check was made out to “Indlana Democratic Coordinated -

* - Campaign Committee.” In addition, IDP disclosed the party coordinated expenditures to the

Commission. Further, IMPAC asserted, and its disclosuré reports shov_v, that it made a.simila-r' :

$10,000 contribution to the state Republican Party. Finally, the disclosure reports support

" Cosistent with IDP’s assertions; IDP’s disclosure reports also show rdentlcal coordinated party expendltures of
$104 on November 3, 2000 on behalt‘ of several other t‘edeml candrdates .
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- 'Ihrﬂ.’AC’s.ass_ertion that itis non-partisan and that it contributes to both Democratic and '

Republican candidates and commrttees
.The available mformatlon does not appear to support eomplamant s assertion of

earmarlqng and does not appear to warrant further mvestlgatlon Since the avarlable information

'does not appear to show that all or part of the $10 000 contnbutlon was used ‘on behalf of

- Dr. Perry or his campalgn, the lack of documentation regardmg the FedEx dehvery of the

conl:nbutlon appears unmatenal In addltlon, ﬁrrther mvestlgatlon of this matter may be frurtless

_ As'the mforma_tlon shows that the contnbutxon was deposrted.m- IDP’s nonfederal acc_ount, it

appears:unlikely that any-link between IDP’s $3,§39.90 in coordinated party expenditures and

. IMPAC’s $10,000| contribution can be established. - In sum, thjs Office concludes that the

allegatio'ns in the eomplaint are suﬁicientl.y réﬁrted by the available information to warrant a no

‘reason to believe findrng Consrdenng the totahty of the avarlable information and the rmmmal

¥ amount involved, further enforcement action does not. appear to be a prudent use of Commission

resourees

Aeeordmgly, this Ofﬁce recommends that the Commission find no reason tb beheve that

Dr. Paul E. Perry- Paul Perry for Congress and Jay Zlemer, as. Treasurer; Indlana Medical

Pohtrcal Actron Comnuttee and Barry Glazer, M.D., as Treasurer, Indlana Demoeratrc

Coordmated ‘Campaign Commrttee and Denms M Charles as Treasurer, vmlated 2US. C

'§§ 441a and 441f,and 11 C. F R. § 110 6 with respect to the allegatlons in- thls complamt

" This Oﬁiee notes that in MUR 4643, the Commission approved this Office’s recommendatron to find no reason

to believe regarding allegations of earmarking when there was no indication in the record that individual contributors
directed or controlled their contributions or took any action that might constitute a desrgnauon or instruction that'

" their contributions be spent on behalf of a particular candidate. See MUR 4643 (Democrauc Party of New Mexico ),
First General Counsel’s Report dated June 29, 1999 at 20-21.
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1L RECOMMENDATIONS

1. Find no reason to believe that Dr. Paul E. Perry violated 2 U S.C. §§ 441a and

- 37

2
-3 441fandllCFR.§1106
4
5 2 Find no reasori to belreve that Paul Perry for Congress and Jay :
6 Zlemer,asTreasurer,wolatedZUSC §§ 441a and 441f, andllCFR §1106
7
s 3. Find no reason to belleve that Indlana Medical Political Action Committee and
9 Barry Glazer, M.D., a_sTreasurervmlatedZUSC §§ 441aand441f and
10 - ' llCFR§1106
11 - . . .
12 4, Find no reason to believe that Indiana Democratic Coordinated Campaign
13 . _~ Committee and Dennis M. Charles, as Treasurer, violated 2 U.S.C. §§ 441a and
14 - 441fandllCFR.§llO6
15 e
16 - B Approve the appropnate letters.
17 N
18 6. Cloke the file.
19 ' -
20 : : : S _
) ol ' : o Lawrence H. Norton
23 .- ' :
24 . I )
25
.26 /7-/7‘°I°Z R BY: f
27 Date o FeR . RhondaJ. Vosdingh
28 - . Associate General Counsel
29 S T e - . for.Enforcement '
30 - - oo T '
31 . . ' . . "
32 ' - S mra%_
33 _ - Lo _ Cynthia E. Tompkins ¢
4. . _ o Assistant General Counsel .
36
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